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 1.  TIME:  9:00   CASE#: MSC15-01456 
CASE NAME: EMERY VS. KILGORE 
HEARING ON MOTION TO/FOR CONSOLIDATION OF CASES FILED BY 
MARILYNN ANN KILGORE 
* TENTATIVE RULING: * 
 

Continued by stipulation of the Parties to August 29, 2016 at 9:00 a.m. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01519 
CASE NAME: AUTOMOTIVE RESOURCE VS. KILGOR 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON 
C15-01456 SET BY MARILYNN A KILGORE 
* TENTATIVE RULING: * 
 
See line 1. 

  

 3.  TIME:  9:00   CASE#: MSC15-01529 
CASE NAME: BHP HOLDING VS KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE 
C15-01456 SET BY MARILYNN A KILGORE 
* TENTATIVE RULING: * 
 
See line 1. 

  

 4.  TIME:  9:00   CASE#: MSC15-01530 
CASE NAME: SANTA MONICA VS KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE 
C15-01456 SET BY MARYLYNN A KILGORE 
* TENTATIVE RULING: * 
 
See line 1. 
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 5.  TIME:  9:00   CASE#: MSC16-00266 
CASE NAME: ALLEN VS. PRADO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ALLEN FILED BY 
GUILLERMO PRADO 
* TENTATIVE RULING: * 
 
  
 
Before the Court is a demurrer (the “Demurrer”) filed by defendant Guillermo Prado d/b/a GP 
Residential Designs (“Prado”). The Demurrer relates to the First Amended Complaint (“FAC”) 
filed by the plaintiffs in this matter, Kevin and Denali Allen (collectively, “Allen” or the “Allens”). 
Additionally, Prado has filed a motion to strike the punitive damages claim from the FAC. 
Because the Demurrer and the motion to strike are related, the Court addresses them together. 

The FAC pleads five causes of action: (1) fraud and deceit; (2) negligence; (3) negligent 
infliction of emotional distress; (4) breach of contract; and (5) unfair business practices. The 
Demurrer challenges all five causes of action, arguing that they fail to state facts sufficient to 
constitute the relevant cause of action under Code of Civil Procedure (“CCP”) § 430.10(e) and 
are uncertain under CCP § 430.10(f). 

Uncertainty 

Prado asserts that each of the five causes of action pled in the FAC is uncertain. Uncertainty is 
a disfavored ground for demurring to a complaint. See, e.g., Khoury v. Maly’s of California 
(1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The Rutter Group 
2011) § 7:84, p. 7(l)-39. A demurrer for uncertainty generally will be sustained only when the 
complaint is such that the defendant cannot even determine what it must respond to. Williams v. 
Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139. 

Here, when reviewing the allegations in the FAC as a whole, the Court concludes that the 
allegations are more than sufficient to apprise Prado of what he must respond to. At bottom, the 
Allens allege that Prado failed to disclose to them that he was not a licensed architect and that 
the work Prado performed in connection with their home remodel was done in a deficient 
manner. Prado is on notice of the nature of the claims he must defend. Any ambiguity in the 
specifics can be resolved through discovery, stipulation, or other appropriate means. 

On the ground of uncertainty, the Demurrer is overruled, except as to the breach of contract 
cause of action, as discussed below. 

Fraud Cause of Action 

Prado contends that the fraud cause of action is not sufficiently specific in that it fails to allege 
an actionably false statement, and also that it fails to allege the requisite scienter. 

The Court concludes that the FAC alleges a sufficiently specific misrepresentation. The FAC is 
replete with allegations that demonstrate that the Allens sought the services of a licensed 
architect, that Prado knew and understood this, and yet failed to correct the Allens’ mistaken 
belief that Prado was a licensed architect. (E.g., FAC ¶¶ 10-13; 44, 46.) Persuasive here is 
Stevens v. Super. Ct. (1986) 180 Cal.App.3d 605 (“Stevens”).  

In Stevens, the Second District Court of Appeals was presented with the question of whether 
allegations of a hospital’s intentional concealment of the fact that it was permitting non-licensed 
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physicians to perform surgeries could constitute fraud. Id. at pp. 606-607. The Court found that 
such allegations were sufficient to withstand a general demurrer. Id. at p. 607. The plaintiff 
“believed that all persons functioning as surgeons at her surgery would be physicians licensed 
to practice medicine in California and accordingly well-trained. She would not have consented to 
the participation of the unlicensed physician had she known the true facts as to his 
qualifications.” Id. at p. 608. Stevens noted that actual fraud does not always require a direct, 
affirmative misrepresentation of material fact. Id. The opinion concluded by observing that “[t]he 
concealed lack of required … medical qualification is a fact material to the patient-health care 
provider transaction and defendant hospital had a duty to disclose.” Id. at p. 610.  So it is here.  

While Stevens turned somewhat on the fact that permitting unlicensed physicians to practice 
medicine is illegal, that case also noted that the plaintiff had alleged that the licensure status of 
the physician was material to her. Here, when taking the allegations in the FAC as true, it is 
clear that the Allens considered Prado’s status as a licensed architect to be material to the 
transaction. Indeed, the FAC alleges that the Allens were aware they could have hired a design 
professional for less money to perform the work, but had specific reasons for wanting a licensed 
architect. (FAC ¶ 11.) And as noted above, Prado concealed his lack of qualification by failing to 
correct the Allens when they referred to him as an architect over one hundred times. The parties 
disagree about whether Prado needed to be a licensed architect to undertake the work the 
Allens wanted performed, but the Court need not resolve that disagreement to rule on the 
Demurrer. It is sufficient that the FAC alleges that it was material to the Allens that Prado be a 
licensed architect. 

As the Demurrer notes, it is true that in a concealment case under Civ. Code § 1710(3), there 
must exist some duty to disclose before a fraud cause of action can exist. The Demurrer 
contends that Prado owed the Allens no duty to disclose that he was not a licensed architect. 
But the case cited for that proposition, Hoffman v. 162 North Wolfe LLC (2014) 228 Cal.App.4th 
1178, supports the conclusion that Prado owed just such a duty under the facts alleged in the 
FAC.  

Hoffman says “where material facts are known to one party and not to the other, failure to 
disclose them is not actionable fraud unless there is some relationship between the parties 
which gives rise to a duty to disclose such known facts. A relationship between the parties is 
present if there is some sort of transaction between the parties.” Id. at p. 1187 (citations, 
emphasis, and quotation marks omitted). Hoffman further notes that “if the defendant asserts 
that there was no relationship based on a transaction giving rise to a duty to disclose,” then the 
jury determines whether the requisite relationship existed. Id. at p. 1187. 

Here, the FAC clearly alleges that there was “some sort of transaction” between Prado and the 
Allens. If Prado contends that based on the transaction (or, perhaps, contract, see infra) 
between he and the Allens, no relationship giving rise to a duty to disclose that he was not a 
licensed architect existed, then under Hoffman, a jury will decide whether the requisite 
relationship existed. 

Similarly, the Court concludes that the FAC adequately alleges scienter. “The requisite state of 
mind, or scienter, for actual fraud … is disbelief in the truth of the statement, i.e., knowledge of 
falsity.” Anderson v. Deloitte & Touche (1997) 56 Cal.App.4th 1468, 1476 (emphasis in original; 
citation omitted).  

When giving the FAC a liberal reading, and drawing reasonable inferences from the facts 
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pleaded, as the Court is required to do (see, e.g., Wilner v. Sunset Life Ins. Co. (2000) 78 
Cal.App.4th 952, 958), the FAC has alleged that Prado was aware that he was not a licensed 
architect. 

The Demurrer further contends that the Allens have not adequately alleged justifiable reliance, 
because the fact that Prado was not a licensed architect was easily discoverable by resort to 
readily available sources. Prado relies on Stevenson v. Baum (1998) 65 Cal.App.4th 159 for the 
proposition that justifiable reliance is defeated when the alleged misrepresentation concerns a 
matter discoverable by accessing publicly available records. But Stevenson does not quite say 
that.  

Stevenson was a case where the purchasers of a mobile home park sued the seller in part 
because the seller allegedly had breached the duty to disclose the existence and actual location 
of an oil pipeline easement running under the mobile home park, as well as the fact that the 
seller had previously been obliged to remove some mobile homes that had encroached on the 
pipeline easement. Id. at p. 165.  

The relevant purchase contract warned the purchasers that they took title subject to easements 
of record. Id. at p. 166. As a result, the Stevenson Court found that the seller had “satisfied his 
duty of disclosure.” Id.  

Rather than speak to justifiable reliance, Stevenson analyzed whether the seller had breached 
his duty to disclose, answering that question in the negative. Stevenson says that a contractual 
term that put the purchasers on constructive notice of the potential existence of easements – 
easements that could be further illuminated by accessing publicly available records – satisfied a 
contractual duty to disclose. Id. Put simply, Stevenson affirmed the grant of summary judgment 
in favor of the seller because he did not breach his duty to disclose. The affirmance was not 
based on the purchasers’ failure to justifiably rely on representations concerning the easement.  

In any event, Stevenson is further distinguishable. From the face of the pleadings, the Court 
cannot conclude that the Allens were on “constructive notice” that Prado was not a licensed 
architect; in Stevenson, the opinion noted that the purchasers had been placed on constructive 
notice of the need to investigate further the existence of easements. Stevenson is inapposite. 

The Court also observes that in a fraud case, whether the plaintiff’s reliance was justifiable is 
generally a question of fact for the jury, inappropriate for resolution at the pleading stage. 
Blankenheim v. E.F. Hutton, Co., Inc. (1990) 217 Cal.App.3d 1463, 1475. 

As to the first cause of action, the Demurrer is overruled. 

Negligence 

Erlich v. Menezes (1999) 21 Cal.4th 543 stands for the proposition that conduct amounting to a 
breach of contract is usually not also the basis for an action in tort. Id. at p. 551. It appears to 
the Court (see discussion infra) that the Allens are attempting to allege a breach of contract 
action against Prado. Ordinarily, a tort action only lies in tandem with a breach of contract action 
when the defendant is alleged to have breached a duty independent of the duties imposed by 
the contract. Erlich, supra, 21 Cal.4th at pp. 551-553. But because the Court is unsure of the 
scope of Prado’s alleged duties under that alleged contract, the Court cannot come to a 
reasoned conclusion as to whether Prado’s alleged conduct breached some independent duty, 
or whether such an independent duty exists.  That being the case, the Court does not read the 
FAC as alleging facts sufficient to warrant a conclusion that Prado breached some duty 
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independent of the purported contract, or that some other basis exists for holding Prado liable in 
negligence. However, that is not to say that facts could not be alleged which would warrant the 
conclusion that Prado breached some duty independent of the purported contract. 

As to the negligence cause of action, the Demurrer is sustained with leave to amend.  

Negligent Infliction of Emotional Distress 

Erlich v. Menezes (1999) 21 Cal.4th 543 similarly controls the outcome with respect to the NIED 
cause of action. Erlich says “damages for mental suffering and emotional distress are generally 
not recoverable in an action for breach of an ordinary commercial contract in California.” Id. at p. 
558. Our Supreme Court also noted “[n]o California case has allowed recovery for emotional 
distress arising solely out of property damage … a preexisting contractual relationship, without 
more, will not support a recovery for mental suffering where the defendant’s tortious conduct 
has resulted only in economic injury to the plaintiff.” Id. at pp. 554-555. In short, Erlich stands for 
the proposition that the negligent construction of a home – akin to what is alleged here – does 
not support an award of emotional distress damages. Id. at pp. 557-558.  

The opposition does not distinguish Erlich or suggest any basis for the Court to disregard it. It 
cites Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916 for the broad proposition that 
physical injury is not always required to permit emotional distress damages. That is a correct 
statement of the law, but it is not helpful here. Indeed, Erlich cited and distinguished Molien, 
saying that it permitted recovery for emotional distress because it was one of a class of cases in 
which “the express object of the contract is the mental and emotional well-being of one of the 
contracting parties” and that involved “mental anguish stemming from more personal 
undertakings the traumatic results of which were unavoidable.” Id. at p. 559. The “express 
object” of the Allens’ transaction with Prado was not their mental and emotional well-being. This 
case is much more like Erlich than it is like Molien. 

The Court considers that the essential character of this action – that Prado’s allegedly deficient 
work in connection with the remodeling of the Allens’ home caused them various economic 
damages – will not be changed by any amendment. As a result, the Court concludes that 
permitting amendment as to the NIED cause of action would be futile; such a cause of action 
would remain barred by Erlich and its progeny. 

As to the NIED cause of action, the Demurrer is sustained without leave to amend. 

Breach of Contract 

A cause of action for breach of contract requires the plaintiff to allege (1) a contract; (2) plaintiff’s 
performance or excuse for failure to perform; (3) defendant’s breach; and (4) damage to plaintiff 
resulting from defendant’s breach. McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 
1457, 1489. 

The FAC fails to allege, specifically, the existence of a contract between Prado and the Allens. 
Paragraph 14 alleges that the Allens “retained” Prado to act as their architect, but does not say 
more. The FAC does not attach the purported contract, and does not plead it verbatim. Although 
a contract may also be pled by its legal effect, this too is missing. 

For these reasons, the Court concludes that the FAC fails to state facts sufficient to constitute a 
breach of contract cause of action. Further, the breach of contract cause of action is uncertain in 
that it does not sufficiently identify the relevant contract or its legal effect to apprise Prado of 
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what he must respond to. However, it is evident to the Court from reviewing the FAC that 
amendment may cure these deficiencies. 

As to the breach of contract cause of action, the Demurrer is sustained with leave to amend. 

Unfair Business Practices 

Because the Court finds that the fraud cause of action is sufficiently pled, it follows that the 
17200 cause of action is sufficiently pled. See Cel-Tech Communications, Inc. v. Los Angeles 
Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 (a fraudulent business act or practice is 
within the ambit of § 17200). As to the unfair business practices cause of action, the Demurrer is 
overruled. 

Motion to Strike 

Under Civ. Code § 3294, fraud is a separate and independent basis for awarding punitive 
damages. Because the Court concludes that the fraud cause of action is adequately pled, it 
follows that punitive damages may be available. The motion to strike is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00266 
CASE NAME: ALLEN VS. PRADO 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF ALLEN'S FIRST 
AMENDED COMPLAINT FILED BY GUILLERMO PRADO 
* TENTATIVE RULING: * 
 
  
 
See Line 5. 

  

 7.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS NATIONSTAR 
SPECIAL SET HEARING ON: MOTION ON EX PARTE APPLICATION FOR TRO 
AND OSC SET BY MILAGROS FERNANDEZ 
* TENTATIVE RULING: * 
 
 Continued by stipulation of the parties to November 21, 2016 at 9 a.m. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/08/16 

 
 

- 7 - 

 8.  TIME:  9:00   CASE#: MSC16-00792 
CASE NAME: MICHAEL DU VS. BRANDON C OSMAN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
BRANDON CHARLES OSMAN 
* TENTATIVE RULING: * 
 
 Continued by stipulation of the parties to October 3, 2016 at 9 a.m. 

  

 9.  TIME: 10:00   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMAN 
SPECIAL SET HEARING ON: PROBATE COURT TRIAL - WALTER PERMANN SET 
BY DEPT. 39 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 

 


